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(3) 
Mr. EMMERTONsSs 


MARRIAGE 


WITH 


Mrs. BRIDGET HYDE 
CONSIDERED. 


STR, , 
Received your Letter, wherein you were pleaſed 
to conſult me, and to deſire ——_ how a 
Judge in the Cauſe of Mr. Emmerton's age to 
Mrs. Bridget Hyde now d ing, before the 
Commiſlioners of Delegates, © to guide himſelf. 
And what Opinion I have of the Authority of ſuch 
Commiſſioners : And to reſolve you how Matrimonial 
Cauſes came to be thus fplit and the fame cauſe in fe- 
veral reſpe&ts of ſeveral Conuſfance. The Queſtion of 
Right Cognoſcible in the Curia Chriſtianitatu ; But the 
Queſtion of Fatt in our Common Law Courts : How 
this inconvenience and irregularity came about, and 
whether it be not remedyed by the Stat. of 7. 3. which 
prohibits Marriages to be Impeached that are contrac- 
ted'by Perſons not within the Levitical degrees of Kin. 
dred. By that Statute the Laws of Moſes to the Jews, 
is become a Statute Law of England ; and the int 
fiog of the Church her Authority, in defining within 
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what Cree MAGAGS cg lawfully made, are dif- 
charged: : Canon + tt Church have always 


given the Rule to all Chriſtendome in theſe Matrers, 
Matrimonial Cauſes are conduRted every where = 
Canon Law where it is not control oy the Sove- 
raign Law of the State. As the Civil Law doth 
govern in moſt Countries, in all Caſes where no mu- 
nicipal Laws or local Cuſtoms do intervene : what 
the Roman Civil Law hath Eftablifld, is not the 
meaſure of Matrimonial Cauſes, but the Canon 
Law or Coungels of the Church, which is not fo in 
aay other Cauſes referd by our Conſtitutions to the 
Civil Law Courts. 

You likewiſe deſire my Opinion about the Leviti- 
cal degrees, and for what rcalon Marriages within 
theſe degrees. are forbidden, and whether we ought 
to ſand, within the Letter of that. Law of Moſes, and 
the prohibited inſtances, and not take Caſes under 
aparity of Reaſon to be likewiſe prohibited : Whether 
our Common Law Courts are not competent to un- 
derſtand and Interpret a Chapter of Leveticus and a 
Law of Myſes as well as any other Writing, or as our 
awn Stature Laws. And conſequently the Authority 
of the Church precluded in judging any longer about 
the lawtulneſs or unlawfulneſs of Marriages 1n reſpect 
of the degrees of Kindred: which you think was the on- 
ly reaſon that the Church interpoſed in Matrimonial 
Cauſes: which were certainly before the Statute of Z/. 8. 
within their Province. Andthat duly, for that they had 
been from the firſt publiſhing of our Religion,accounted 
of a Religious conſideration , and were declard by. the 
Laws, and the Spirit, and Purity of our ew. 7 ; and 
thoſe matters were rightly and fitly cond 1 by the 
guides of our Religion, Sir 
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:-;Sif, as ones þ read your Commands, .I applyed my 
ſelf; all orher- matters, but neceſſary avocations neglec- 
ted, to-give: you" fuch a.return a34icould, not contide-- 
ing my own great inſuſfeiency to - reſolutions in mat- 
ter of fuch. high moment, but conſidering, that you 
deſired what 1 could, not, what I could not fay in the 
matter. Bur in what I fall ſhart of your expectation, 
you mult. impute it to the very ſhort time you allotted 
me, a.peremptary day for this cauſe being very near, 
and what I ſhall after that time offer, may be like ad- 

vice adminiſtered to a departing man. | 
Bur that which did moſt diſcourage me in this un- 
dertaking, was want of particular notice of the Cauſe, 
you having ſupply'd to me but ſome Generals, and 
given me onely the complexion of the Cauſe, and not 
given it me, repreſented in all its lneaments and parts, 
nor furniſhed me any of thoſe niceties/that have per- 
plexed the Cauſe, nor thoſe Arts which haye given it 
all this delay ; by which the iniquity. of a pretence may 
be diſcerned, and the zeal of a Righteous man may Le 
provok'd and excited. But tho you haye not troubled 
your ſelf with a prolix account of thoſe matters for 
the ſparing my trouble, Iampleaſed that you are not 
without a juſt reſentment of them, and they will be 
dnly conſidered by you when you come to form your 
pro for 1 underſtand by you that you were not 
at the laſt Seſſion in this Cauſe, being deteined by 
very weighty afairs of your owe, and preſuming ( as 
you ſay) that you could not imagine, that a Cauſe of 
that clearneſs, a Matrimonial Cauſe, a Cauſe of any 
other to be-highly favour'd, a Cauſe that would not 
ſuffer any longer delay. The miſcheats and the fin of 
thoſe delays becoming every day more crying and clu- 
bo morous, 


® Y Pg 


© #5 ww 


(6) 
morous, could not but find a ready Sentence from 
worthy men that are touch'd with a feace of Juſtice, 
and have any zeal for the Rights of Marriage, the 
happieſt and beſt Inſtitution in the World, and the 
motl $ Sacred and inviolate Faith of the Matrimonial 
Contract, 

For, Sir, moſt truc it is, that many and great are 
the advantages to mankind, that proceed trom the 
ſtats of Marriages (that is to ſay) a propagation of 
our kind, honeſt and well-becoming the Dignity of our 
Nature, a more effeftive and buſie care of rwo Parents 
m Educating our Children, by which the better un- 
proving our kind is provided for. 

This State ſecures to every Child a Father, as it doth 
appropriate the Child to the Husband, ſo that we are 
entertained alfo with rhe love of our Children, as well 
as the Woman who would otherwiſe enjoy a pleaſure, 
of which we could hardly ever partake. 

The labours and cares of our life are encouraged 
ſuſteined, and rewarded by the love of our Iſſue and 
Poſteritics, and they enjoy the Riches, and Honours, 
and Rewards of their Fathers Wildom and Virtue, 
which would otherwiſe determine into the firſt acquirer, 
return to the fſcxs, or withourtlatisfaRion, be beſtowed 
upon a leſs beloved Stranger. The worthy and gene- 
rous ambition conſequently of performing worth 
Actions, and rendr.ng our ſelves uſeful to the publick, 
would ceaſe and languiſh, the publick good be utter- 
ly neglefted, and Kingdoms and Commonwealths dif- 
tolve, and we become again as Savage as the Beaſts 
themſelves, un and without the comforts or 
Ornaments of humane life. 
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a__ from his Inſtirution 'of Marriage at AtLens is 
honor'd with the Title of 22; by this Inſtitution we 
all become Agwiic, and know our Fathers, Without Mar-- 
rings, our great men, who. undervalue and diſgrace it, 
themſelves among the heard, and tor ever 
there had continued and never. enjoy'd the honours of 
their 419g Oar whom they vilely degenerate. 

But beſides the advantages that we derive. from this 
. State of Marriageto our whole kind in the better pre- - 
viding for 'the Improvement of humane Nature, and the 
accommodations of life: it-doth immediately conter an 
honour and dignity upon our nature, when we do thoſe 
Adts that are common to us with the Beaſts, we do not 
in this State perform them brutally. They are the 
effets rather of Friendſhip than Luſt, and a kind of 
Chaſtity belongs truly to theſe Amours.. 

By the Encloſure of this State we have acquired Mo-- 
deſty to our Nature ; Thereby the very Appetites of 
Nature are duly retrench'd and brought into Rule : and - 
this by Example beeomes a Bridle and Reſtraint to the 
Younger Sort, before they:come under the guidance of 
Reaſon and Underſtanding, and direQs the Natural Pu- 
dor to take care of their Chaſtity. 

Whilſt we ſtand to the Obligations that this State 
puts us under, we are free from the Incontinency of a 
Vagabond Luſt, which is infinite, unbounded and un- - 
fatiable, it befools as many as it. poſleſſeth, and makes 
them become Vain, and light, to Contempt, utterly 
uſeleſs ro any _ purpoſes, betrays them to- Glutto- - 
ny and Sloath, and an incurable Voluptuouſnefs, leaves 
them without Soul, and without Vertue, ſinks them in- 
to a low and Brutal Life, and leaves them without wy 
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of God, ar regard t6 Men, + and makeathem the vileſt 
Knaves, gives them a Languithing and Spititleſs Health, 
and -often precipitates . them into a.naly and fquabd 
Old Age, and a haſty Death, they: aroralways perk- 
cured with contempt and:difhonourrwhallt :chey! ive, 
. and ther Children Inherit rhewr Shame, /fore-char-vhey 
are Sinners againſt the Laws of Modeity and Decency, 
whach this State hath Intraguced, and Difhonour Hu- 
mane Nature, and Violdce. rhat Natural Pudor, by this 
Stare directed and fortified ; whwh fs diretted, the 
Moraliſts call Padicitta, which | ace: Joft wirrepara- 
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Luſa pudicitia oft nulla reparabiti arte. -. 


[ had not made this Digrefſion, bur that T fear, The 
Contempt that thus Licennous Age 'hath brought upon 
Marri ves occaſion to lets roniidefing Men to 
trifle with Matrimonial Caafes, but the milchicts that 
are conſequent upon rhe contempt of - Marriage, have 
ſufficiently Reveng'd the Indigniazes done to that State, 
and Vindicated its Honour, wwz. Spurious and 

rate Broods, av vile'\ntheir Manners, as they are vilely 
Gor, and worſe Bred.  And'hence it is that the greme(t 
Families often'taft nos longer then the ſingle Lute of a 
Virtuous Man. lc. 
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Conjugium vew Efſe vere ſerram' non humanitiz ſed di- 
vinitus repertam magno conſenſu gentes crediderant, ſaith 
Groti«s, And they who truly cualider the matter muſt 
thus conclude. 


Marri agreeably have been every where hollowed 
with holy Bien, the Offices of Religion, and the Benedi- 
ions of the iTieſts: it being a Staredirected to, and ca- 
pable ( if bleſſed by God) ot producing, and miniſtring to 
many ineſtimable Benefits tro Mankind 3 Marriages have 
been in all Ages every where. celebrated with feitival Joy 
and Mirth, and every Man hath-a Congratulation for the 
new married Couple; as it it did import ſome common 
and univerſal Good : Many priviledges have been granted 
to this Eſtate to invite and encourage it, it hath ſome- 
times been made neceſſary and enj.yn'd by Laws. The 
Fews take them(clves oblidg'd to marry. and that exr!y too, 
and did allow only a temporary Du peaſation fur publick 

ood to men that might in that interim of time m ke thom- 
ves very uletul to the publics. The __ into thit 
State made eaſy and expedite dich wgig Conditi ins, tliat 
lay any Reſtraznt upon our Liberty of Choice where we 
are capable of chooſing, 


The Government hath provided Formula's for this impor- 
tant contri, that the contraftors may not be decerved 
in their intention for want of words lignifticant to 
that purpoſe, and operative of that contra, but inthe'e 
their Proviſions they have not inlerted any verbs irrtiantia 
and made the Marriage void, if the words uied by the 
contractors do cnnederl to that contract, though they do 

B depart 


, 
a; 
: 


Ee ee ergo ee es mn 


(f10 ) 

depart from the Form men kindly di- 
rected by theGoavernmeart,ia fayor of that ſtate.Governments 
enjoyn publick Marriages, that they may be better atteſted, 
and that that ſacred contra be not fruſtrated and defraud- 
ed, bur they do not annul clandeſtine Marriages, And cer- 
tainly a greater violence was- never at any time done to 
Nature , nor any abſurdity greater enacted by the infamous 
Councel of Tyea?, than that Councels declaring clandeſtine 
Marriages to be null and void. The forms of eſpoufing a- 
mo the Fews were eaſy, in few. words obvious,ne cer- 
tain Form enjoyn'd. Some of them I will recite out of Adfai- 
monides, Ecce tw mihi es per hoe aiſponſuts, Ecre tw nubi 
tum hoc es in Vxorem, mea Os, es men accepts, es im poteſtate 
wed, bur the more common Form was, Ex aiſponſata 
mihi es hac re ſecundum ritum .Maſis & Iſraelw, He allo 
relates the Law. to be thus ( iz ) Vir poteſt Mulierem 
deſponſare quits Lingwd, quam ipſa intelligat modo terbis 
wWatur ſignificationem tale, ut mode diffum, habentibss, 


But when Marriages were to be diſſolv'd by Divorces, 
in favor of marriages, and in disfavor of Divorces rather 
permitted as uſed amongſt them, than allowed or appro- 
ved. Ir was required, that there ſhould be a Bill of Di- 
voree, and in this they rcquire abundance of Cere- 
mony, and Form as well about the writing of it, as the 
ny to make it difficult, and unfeaſible or very 
eahly defeated, that ſo upon the abatement of the huli- 
bands dilplealure, the marriage may be redintegrated by 
ſome matter of . Exception to the Bill of Divorce , a- 
bout which there were a Number of Queſtions even to 
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the Ink and Pen, wherewith it. was written the number 
of the lines, and the Figure of the Letters. 


A precontract of inchoat Marriage is:indifloluble; 
in other Affairs —_ nw 'which almoſt univer 
obtains, is Niki rafts vi dia aliquid ſupere ft i- 

nawn. But ſuch :eftect thus Prccemcrns for pe nu 4 
bes and reſcinds any fublequent age, tho Childreu 
are born in the after Marriage, and tho the Perſon matried 
to the Precontractor' was neicient of the Precontradt ent 
no Delss mals; imputable to the: Perſon fo married.'' 


The matrimonial contra& being founded in Nature, and 
made ſacred by Divine inſtitution, being necetlary to man- 
kind, and cing the greateſt Benefits, becomes there 
the more (acred and inviolablc, and can therefore be m 
early made and agreed,1nd for this reaſon thePerſons are rec- 
koned c at to make a valid marriage at (ch an age,at 
which they cannot oblige themſelves with effeRt in any 9- 
ther affair or concernment, nay then when they can ſcarce 
by any A& render themſelves criminal, and are [carce 77414 
precepti as the Fews call them, The mans conſent at 14. 
and the Womans conlent at 12 is unalterable, and irre- 
v.xcable,tor thac, beſides at thele Ages they can make Friend- 
thip, aad chuſle.rheir 'Companiogs, and can (eparate out 
of many ſome one with whom they are more particularly de- 
light, and pleaſed with a propenlenets ot affeStion, and 
entertun ons an other with a pure and undetigning love, 
and complacency, nat at ali (ulledwuh the Putttun of c50- 
cupiloence 3 and M.rriages, thar are made upon 4uc h 1n- 
ducements -under the guicance and-allo;yance of their Pa- 

B'a re:1ts. 
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rents, and'Tutors, if alt: things elſe are agreeable, are molt 
apt to prove the moſt chaſt, happy.and undefiled Marriages. 
The Law is wiſe and good, that allows them.the inducement 

.Upon' which lit is grounded 1s reaſonable, and the Law it 
&&if.commendable. But however-Law it is;1and tothar as 
to the meaſure. of rigl;t, we moſt determine our elves, 
and -conform our. Conioxnces: A: preſent ſufficiency to 
Acts of Venery is no neceffiry requitit. ro the. making - of 
\thay, Gun:ratt rate andifirmg; Neither is the performing of 

them necefiary, in any degree, to the making rhe matr> 
monial contrat compleat : by tht contract, indeed. the 

Man and Woman reſpectively have a right to cach other , 
but no right can be created by the Exerciſe of that right. 
I. have ojten-vblerved with great pleaſure the: Marks of 

Divinity in the Law of Afvſes, and in the inſtitutions of 
that Common-wealth, but in nothing more then in the 

cleannels of that Law, of which I ſhall remark- one In- 

ſtar.ce to the preſent purpoſe; there was. amongſt them ap- 
pointed - Eſpoulals before they proceeded ro marriage, whieh 
could not be reſcinded. any orher way, but as marriages 
were undone, and that which was adultery in the woman 
aſter marriage, was accounted, and puniſh'd as adultery 
aſter the Eſpouſals, and before the marriage, bur infa- 
mous it, was to contra thoſe Eſpouſals wesz or concu- 
bitu, as it is amongſt us to marry upon the firſt inter- 
VIEW. 


This interim between Eſpouſals and Marriage, was de- 
fign'd for conciliating a Friendſhip berween the Eſponſed 
Perſons ſuch a love, that might ſupport the happineſs of 
that conjugal Efste, and laſt when the fervors of Juſt _ 
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abated very neceſſary to that ſalacious People, who with- 
out ſuch proviſion would have had greater pleaſure in 
matrimonio qu:1m marits nuptic quam in nup/4,and the mar- 
riage State. muſt rhen needs have. been very tranſitory, 
when they had the liberty amongſt them cf* divoreing- 
And this Law, and practiſe Zycarges tranicribed for: the 
Common-wealth of Sparta ; So little is the bulineſs of Cox- 
ewbitus to be had in Conſideration by the Virtuous and wiſe 
conſiderers of what is necellary and convenient to the 
making the State of Marriage happy, and virtuous and 
bleſſed with a laſting Friendthip 3 as alſo what is precitely 
requiſite to, the making a Marriage. 


So great aſſurance this contraR gives us, and ſuch Re- 
putation all Law-givers give to the faith of marriage for 
the quicting of Jealouſy and Caprices, and curious En- 
y_ of tuipicious Men, and for the peace of Familys, and 
or the encouraging that State, and 'todiſtinguith it from 
a looſe Concubinat, That the Husband is-preſum'd to be 
Father of. the Chi:dren, when he cohabirs with his Wife, 
and will not ſuffer the legitimacy ofa Child borh i 1 mar- 
riage to be litigated, and diſputed : And indeed it cannot 
be diſputed, for filiation cannot beiprov'd or dilprov'd,and 
no Judicature ever allowed any allegation, to ſuch purpoſe 
an allegation of this nature, is not more 1njurious. to the 
Perſon to whom it is objected, then it is againſt the ſacred 
rights and priviledg, that 1n all ages have been conſtantly 
acknowledged, zealouſly aſſerted neceſſarily to reſult from 
the matrim-nial Strte, It is no leſs iniquity to form his 
Judgment by any reſpe to ſuch ſuggeſtion, whenceloever 
1r.comes, or to his own ſurmile, 
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The matrimonial contra between competent Perſons 
canot be really prejudiced, by any miſtake in Judgrent, or 
by any Laws wintloever of human legiſlation in derogation 
thereof. The rights that reſult from. marriage differs in 
this, from all other rights whatſoever, this may ſeem 
ſtrang , But for this, 1 have the Authority of an univerſal 
——— of the Drs. of Canon, and civil Law,who all tell us 
Ther a ſentence againlt a _— doth not tranſire in rem 
jadicatam  Whatioever can be ſubmitted to judicatures, and 
is under the Goverament of Laws, the right of the mar- 
ters ſubmitted, is ſuch as the Judgment of the Court of 
the laſt refort makes it, and whether the Judgment be 
right or wrong according to the aatural reaſon of right 
Juſtice, it matters not And if the defendant before had a right, 
the right ro the things in pretence, by the Judment for the 
Plantiff,ceaſes to be v7 1 0__—_ any longer,and can 
be no longer poſſeſſed without a publick injuſtice , all thoſe 
things, that are in our power to give or alien, may be 
thus forfeited to the conſtitution of the Government, 
under which we arcand of ſuch cauſes it istrue, : 


Pratoy jus aicit quiim iniquum decernit, 


Burt in all matters wherein any Law of God hath in- 
terpoſed really, or.in general opinion, in matters, that arc 
bound upon us by ah Oath, ora religious Vow in a mat- 
ter lawful, whereby we have a Conſcience rowards God, 
no human Authority can make us ſafe, if we depart from 
the rate of aur own Conſcience. Decrecs of Councels,and 
Laws of Princes cannot change a Mans underſtanding, 
nekher can ſentences 1n matters of this nature take the 
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ſcience in Execution, and Execute themſelves cvanging: 
the mind, and enforcing a belief upon the un ; 
and for this reaſon our Canomniſts and Civilians —_— 
that matrimomal cauſes do' not treanſire in rem judicatam. 
They can puniſh and affli& the Perſon, diſgrace the mar- 
riages upon ſtrong Preſumptions in fat againſt the pre- 
tended marriage, or for that marriages are made otherwiſe 
than as Lars or Canons, for eventing inconveniences 
have direted, But they who know the truth ofthe fag, 
and are under the obligation of a contra&t made. in, purſuant 
of Gods inſtitution, and not contrary to any njunftion 
of his ——_— muft as much,gs 10 them Tyethy .and 
as is poſſible for them, perform, fulfil and obſerve it, and 
their Conſ(ciences are onerated with it everlaſtingly, and 
cannot be diſcharged byany nullity Sentence whatloever. 


Such Laws as are made arbitrarily for the reſtraiai 
of the liberty of pn, permitted, or not prohibit 
1a firſt nature, If they do uſe only prohibiting words, 
and not add expreſs words, that a marriage ſo made ſhall 
be null and void, a marriage prohibited 1s nat therefore 
null and void; for though it- may be very convemient to 
make further a reſtrajnt in the matter of marriages, than 
Nature peremptorily enjoyns (and in juch Laws the ruke 
holds, Quod fieri new debet fattum valet obtains.) Tho nat 
further then reaſon of Decence, and -General convenience 
doth perſwade, which is always the rule to refined ugder- 
ſtandings, and where there is a perfect virtue, 


Yet human Laws which command, and not perſwade 
Are never interpreted to onerate the Conſcience, nor are 
in- 
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intended beyond the eſs letter thereof, to tye men to 
the A Gar” bars 19 acts of virtue, which ceaſe 
to be ſo if done by cummand, and not by a prompt ge- 
nerolity and eaſy inclination, The formal reaſon of vir- 
tue conſiſteth in being voluntary, and free, that it be not 
done of conſtraint, bur of a ready mind, no man can be 
charitable or grateful in any inſtance, it he be ſo by the 
compulſion, and conſtraint of a Law ; neither can he be 
counted chaſt, valiant or patient, if he be nor fo in con- 
formity to the inward love, and Complacency, and iatis- 
fation he rakes in” comporting with the Rules of che 
like Virtues. It is no Exception againſt the legal validicy of 
any act, that it is. not alrogerher without taulr, and the 
"molt commendable. 


The, Lawes of nature themſelves have different con- 
ſiderations, As of vitue in the firit degree are enjoyn'd 
by the Law of Nature.({viz.)where the not performing them 
tenders the man vitious and miſchievous, and cur con:ci- 
ence for theſe omithons by ſharp convictions, and 1cn- 
tences againſt our ſelves, binds us over tothe expectation 
of dreadtul puniſhmeats to be inflited upon us at the great 
Tribunal. Bur we are invited to great and noble as of virtue, 
by the gloriations and applauſes of our conſciences, which 
are the anticipations of th& Honor and Glory, that com- 
eth from God, Toſuch Acts, we do not find our ſelves 
compelled or urg'd by fear, but invited to them by the 
worthineſs of the Acts themſelves, and the Honor that 
attends them, and the comforcable expefation of a glo- 
rious Immortality z But beſides the neceſlary firſt Ads of 
Virtue, which is a little elſe then not being ——_— 
whic 
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which we are bound by fear of puniſhment, and the free 
and voluntary Ads of a noble virtue, to which we are 
invited by increas'd rewards 3 which are threatned and 
promiſed, and in ſome fort performed and executed in, 
and by our own Conlciences. 


There are a fort of Laws of preciſe decency, which 
our Conſciences oblidge us to obſerve ; for our conlci- 
ence in whatever it dictates, declares the Law of Nature to 
us, and the not obſerving theſe matters of decence af- 
feats us with ſome ſhame, and the obſerving of them 
renders us honeſt, to our ſelves the negle& of them is ra- 
rather 5fIus than 44ympe the greateſt puniſhment there- 
of, in Nature is bluſhing, and the greateſt rewzrd of ob- 
ſerving them is, that we do not fall into a Diſeſteem of our 
ſelves, and a dejeion of mind, And in conformity to the 
rule of our conſcience by civil Goverament, matters of inde- 
cency ( when prohibited by Law ) are only noted with igno- 
miny wickedneſs is puniſhed, and virtue is rewarded. The 
procedure of our coniciences hath governed human Laws, 
as well as it inſtrufts us how God will proceed with us ; 
by which we become inexcuſable. 


Pub. Mim. Grave eſt judicium vb; nullum eft prejudicium. 


But all As, that are prohibited in nature as undecent, 
and inconvenient are not therefore null and void, for 
that the indecency may lye in the very A, and not in the 
eftes, - that that AR produceth, and the inconveniencies, 
thar follow the reſcinding' of the at may be greater than 


the indecence, and inconvenience of the a& it ieclf.- 
C That 
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That which: I mean to ſay is, that the dving a thic 
undecently, to which | have a- Competent authority dot 
not theretore want effe&t , Laws prohibitory of ſuch As. 
If they do- not irritate as well as prohibit, leave ſuch Acts 
when prohibired in force, much rather have they effe&t 
when there is no luch prohibitory Law, and therefore 
che conſideration, that a thing is not unqueſtionably well 
ought to have no direction ina Judicial ſentence, for mak- 
ing any AR done by a competent Power null and void, 
A vin in nature is much, rather to be avoided than a tran(» 
greſſion, which ſeems ro be forbidden at moſt by the rules 
of decence, and the preciſe meaſure of conveniency. 

In matrimonial cauſes, nothing is to be favor'd but the 
marriage it (elf, no quality is conſiderable in the Þerions 
contracting marriage, but that which give them Capacte 
ty to make the contract : Whether the Perſons be ot the 
ame, or of different Religions of a true or falſe Religt- 
on makes no matter : In caſe of a Marriage, between a 
Chriſtian woman, with a Pagan or _ any thing can um- 
peach the Marriage, its becauſe they do not contract for 
a marriage according to the Chriſtian Law, but under 
the Liberty of an arbitrary Divorce, and Polygamy. which 
is not agreeable to the inſtitutions of our Saviour, But 
if a Jew, Pagan or Mahometan received the Chriſtian Bap- 
tiſm, but yeſterday he is a better Chriſtian than if he had 
been baptiſed in his Cradle for that he was (o lately baptiſed 
if he be ſincere in his profeſſion, which none but God can 
know, but Man ought to preſume. The proof of the Mar- 
riage is to be favord by the Judges in matrimonial 
cauſes : Where the probabilitys on either ſide, for or a- 
gainſt the marriage are equal, The danger of Sin of an 
ul- 
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unpardonable Sin which may be occafion'd by a ſentence 
againſt the marriage, ought to determine for the marri- 
ge : The conſideration of this, oughe ro be pnt into the 
Ballance of Judgment in ſuch cales, and make the Sen- 
tence. 


In ſuch caſes the evil Fear'd is greater than the GooJ, 
that can accrue to the Perſon, that . pretends to ditlolve 
the marriage, which is only the Liberty of another choice, 


In Charity therefore the Judgment, ought to prevent the. 


greater evil by recluding the occaſion of it, and deter- 
mine in favour of the pretended marriage, which is inno- 
cent and fafe; but ſo probably prov'd. Belides that the 
incurring the E_—_ of occafioning this Evil cannot be 
juſtified by the Freedom they delign her. It is not a- 
greeable to the favor, that is due and allowed to the 
marriage contra, that it ſhould be expoſed to all the 
Artificcs of Wit, and Cavillations of Law, that the Wir 
of Men can invent to leſſon the credibility of the Teſti- 
mony produced in its Confirmation. By a ſingle Arti- 
hce of! putting the marriage under an ill Name, by cal- 
ling it a Clandeſtine marriage with an accent of cenſure 
they make all the Witneſles, that are proper to reſti- 
fy ſuch a Contrat, and are to be preſent, if any other, 
for that bad Name ſake ſuſpeFe fideir, and incompetent 
Witneſies. Clandeſtinity is the word of reproach;which car- 
rys with it no fault but a negle& of that folemaity, 
which would have put the matter out of al! diſpute ; 
this is the diſparaging Name they affix wich art to this 
Marriage. Burt an innocent and prudent rea'on the cate 
it (elf gives, and affigns for that Circumſtance of the 
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*arriages and that which tells us why a thing is ſo, and fo 
dine, and in ſuch manner, contributes to the proof that 
the thing was really done, when ormed in that form 
and manner, If the-marriage had been celebrated in the 
Church it had been leſs credible, the Mothers content 
would have bzen *leſs credited, and ſhe it may be dare 
not have own'd it to her defeated Husband, The Clerk 
that marry'd ( which is to be complained of ) was no- 
torioally corrupted by threats, and promiſes to deny the 
marriage : Under the/e temptations he is a notorious falſary 
in what he thus faith to avoid the marriage, and yet 
what he faith under theſe circumſtances in affirgation 
of the Marriage, 1s rejected as not credible, upon this ge- 
neral rule, fatſus in vno falſus in omnibus , when there can 
be no greater Evidence in the World of the reality and 
truth oft- any matter, then violent aud leud endeavors to 
have it -disbelieve : Except it be the teſtimony of the Man 
himſelf, thus practis'd with, on the behalf of that matter 
thus ende:vored to be ſuppreſſed. A clearer Teſtimony 
was never given to our Saviour of his Divinity thea when 
he was acknowledged by the Devil, the Father of Lyes 
to be the Son of God, 


But after all this the terms of marriages are made yet 
harder by the nature, and conſtitution, as generally ap- 
prehended, of our Judicatures, that are to judge in matri- 
monial Cauſes, which if legally ſuch as it is generally tak- 
entobe , we ſhall continue unhappy in this matter until 
we have a Law for our redreſs therein, But the grievance 
is ſo great, and the contrivance therein lo little commen- 
dable for the Honor of our Nation, that I ſhall mn 
ome 
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ſome Reaſons to your better conſideration, to prove that 
the Eccleſiaſtical Courts have at this time no Judgment 
10 matrimonial Cauſes, but that the right as well as 
the fat of marriages ; are cognoſcible only in our com- 
mon Law-Courts, At preſent the fact of a marriage 
is tryd, and judged in our common Law - Courts. 
The right of a marriage is litigated in the Eccleſiaſtical 
Court: Thus the queſtion of right, and the queſtion of 
fat, which are inſeparable in true Jadgment are divided, 
After the common Law hath enquired into the truth of 
the —_— the Eccleſiaſtical Courts upon a pretence 
ot having the Judgment in the Queſtion of Righe, whe- 
ther the marriage be {awfully made, they proceed to fal- 
lify the Verdicts and Judgments in our commen Law- 
Courts, and to hold Plea whether the Marrge was 4e 
fatto made or no, which is all the matter in judgment 
in that Court, after it was fetled in «ts proper Judica- 
ture : And (o we have two thwarting Judicatures that 
are not ſubordinat, and yet this is not all whilſt the 
matter hath b-en clear'd on Mr, Emmertons behalf in the 
Court of comon Law, and confequently he ought to 
have all the rights of a Husbaud, poſkſton of his wifes 
Lands, and of her perſon : The Chancery interpoſeth,t hat 
hath no manner of Cognizance in the Cauſe neither of 
the right or fat, and at pleature (equeſters, and diſpoſeth 
of the Eſtate, and Mr, Emmerton mult content himſelf 
with Alimony at the allotment of that Court, as if he 
were the Adulterels, Bat it is- notorious to the World how 
dilatory that Caria Chriſtianitatis is, which allows ſo ma- 
ny appeals and fo expenſive: That if Mr. Emmerton had 
not marry'd young, he might have been A 

or 


—  __——W_— > — _ - 


(22) 
for Marriage before -the controverſy is ended, and if his 
Fortune had not been coniiderable, be might have wan- 
ted bread more than a wife, beſides that they have gi- 
ven Judgment againſt him by the delay, and he hath 
loſt his Wife except ſhe be reclaim'd by a very improbable 
repentance, For want of a timely remedy he hath loſt 
his wife irrecoverably, and it -is not in the power of any 
Court to reſtore her to him, for the hath now alien'd her 
affections inveteratly. He bath loſt her by the delays of 
the ſuit, andthe countenance therein given to her pretence 
hath engiged her in great difficultys. A ſuit which fup- 
ports it ſelf by ſuch means as uſe to feel the power of a 
Star-chamber: It was accounted a vile Crime amongſt 
the Jews ( and forbidden by the 10th, Commandment, 
Thou (halt not covet thy Neighbours wife) to breed and fo- 
ment a diſlike in the Husband towards the Wife, to 
provoke him to divorce her to the purpoſe to marry her : 
But this is a far worſe Crime than they were capable of 
ating; for they have wrought the Wife between diſlike, 
gnd enjoyment to divorce and abandon her Rusband; a 
thing monſtrouſly wicked, and very unnatural : And of 
his Crime the delay, that hath been given to this Cauſe 
i chargable, 


I am glad it is imputable to things only which have 
no conlcience, and not to Perſons that have. Burt this 
is not all Mr. Emmerton knows, he was 'marry'd to Mrs. 
Hide, and cannot be free from his Marriage, nor marry 
another without committing Adultery ; {ince no Authority 
can diilolve the- Marriage, and the declaratory Sentence 
of a Court, that they were not marry'd cannot alter the 
truth 
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truth of the caſe, but he is ill her. Husband, and this 
all the Canoniſts will acknowledge, for that matrimonial 
Caules do not Tranſire in rem judicatam , neither can 
the Marriage be diſſolved by any misbehavior of the wile, 
a Searence of Divorce doth not diſſolve the Vinculum Me 
trimonii, and therefore he can much leſs ( in the opini- 
on of theſe Courts)diſcharg himſelt from the marriage Bondz 
So that there. had need be a very clear Evidence, ſuch as 
carrys no doubt with it; that can warrant a Nullity ſen- 
tence, that is charged with ſuch miſchiefs and inconve- 
niencys. But this cannot be the true Stare of the Evidence 
ia this Cauſe, fince notwithſtanding all the Art uſed to 
letlen the certainty of the Marriage, and bring it into 
ſome doubt, the greateſt Authority hath been for con- 
firming the Marriage in all the inſtances. of the Cauſes , 
Nay the belt managers of che Cauſe on the behalf of 
Mrs, Hyde have applyd themlelves not ſo much to in- 
validate the Evidence as to diſgrace the Perion of Mr. 
Emmerton, and to provoke thereby an Envy againſt his 
Right to the Lady which ought not to be endured by 
any Court, much leſs ought it abule, and byas the un: 
derſtanding of a Judge, _ _— tus Judgmear. 


But ſuch hardſhips, and inconveniencys as theſe will 
not be conlidered, and are hard to be-prevented in ſuch 
Commiſhons as are iſlued out in this Cauſe ; In which 
Men are named not for known Wildom, and ſufficiency 
tojudge and determine Caules in this Nature; but for 
the greatnels c& their Quality, No Man can a& beyond his 
ſufficiency, and in a doubtful Cauſe, as all Cauſes are 
doubtful; or wich little $kill may be made lo, to = 

nar. 
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that have none. The conſideration of Friendſhip will 
determine him that cannot govern himſelf by the Me- 
rits of the Cauſe, or will not guide himſelf by the Judg- 
ment of Men of the beſt Authority and Reputation. lt 
is very hard to be judged by any Man, whoſe Honour 
doth not depend upon right judging z and where the Er- 
ror in judging may be with more probability imputed 
dr want of $kill, and incompetency, than to wiltul 
ſtake, 


So that a probable opinion that this cauſe and others of 
the like nature ought to have their final Judgment at 
Common Law, will meet with aready and free conſide- 
ration 1 doubt not with our Common Law Judges, ſince 


they are ſo untowardly and contingently carry d in theſe 
Commilſions, that their proceedings meet with a gene- 
ral diſlatisfa&tion, as they area mighty Gravamea to the 
Licigants. 


That which I have to fay in this matter had need 
be veryclear, ſince the notion may leem new, and a great 
prejudice lys againſt it. But it will appear not new be- 
fore I havc done with it, rhe premiles from which I con- 
clude it, be all agreed to me, and the Concluſion I 
make from them will be clearly inferd : It will appear to 
be as uſeful as true, and therefore I hope have a favo- 
rable Reception. 


I do not intend to controvert ' or bring into Queſtion 


the Right of the Eccleſiaſtical Courts, to Jucge in all Cau- 


ſes of Offence againſt the Law's of Chaſtiry, and the En- 
furcement 
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'forcement of the performance of the conjugal Rights : 
And to compel the Prec xatrsCtarors to proceed to Mar- 
riage, and pertorm the Conjugal dutys. They may re- 
tain a Cauſe de j:1ftitatione maritagt, tor that the com- 
mon Law allows no ation of the caſe without ſpecial 
Damaitication, tho in ic felt it carrys with it a prejudice, 
and is a very great incumbtrance fit to be removed by the 
Authority of a pidicia! Sentence. As alſo ina promiſe of a 
Marriag-, where there hath been any Execution of the A- 
gm to enforce a Marriage : Theſe two laſt Order of 
,auſes b-longs to them upon the ſame reaſon, as Per- 
formance of Covenanrs in kind, and Examination of 
Witnelles in caſe of prerence of title im ferpetuam rei me- 
m#iam belongs to the Court of Chancery,that is as a dereli& 
of the common Law, and for a further Reafon for that 
matter may be concern'd, and mov'd in thele Cauſes 
which are not ſo becoming our more publick Tryals 
at common Law, To the Eccleſiaſtical Courr belongs all 
Cauſes of Divorce, and the Puniſhment of inceſtuous Mix- 
turcs, where Marriages are void : which our Law cuglt 
to judge, and all other fins of incontinence which are 
moſt apcly puniſhed with ſhame ; a r:ſt aint of the f.me 
Nature which Gcd hath planted in our Nature tr the 
brid!ing thoſe natural) Appetits which betray Mcn into 
ſuch inordinacys : And in this our Government moſt c..m- 
mendably follows the Indication of God himiclt in 
our Nature. I have a great Honvur for the Gentlemen 
of that faculty, and do not , envy any mitier 
of judicarure that truly belongs ro them 4 1 do be- 
lieve a true civilian, that hach the Learning that be- 
longs to that faculty to be the belt acc mplithed Man, 
ind'vf the moſt univerſal Uletulneſs ro the Wurld , _ 
2 D 1 
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if all Cauſes. of — were. aſſigned to be. judged' 
only by Men of that Faculty, and not by miſcellaneous 
and fortuitous Heap of Meri- which make the Delegates 
in moſt Cauſes: This Cauſe- of Mr, Emmertons Marrt 
age had not been fo afflicted and vexed, and prejudiced 
by Reaſons which publickly 'to ;mention,, would I fear 
be accounted a Libel againſt the Government ; for the 
Eminent Drs. of that faculty have acquitted themſelves 
honorably in the Cauſe, and have. given Reputation to 
the Cauſe of Mr, Emmerton under allthe diſcountenance, 
that hath been caſt. upon it for little other Reaſon. than 
from the diſparity in his Condition with that of the r- 
val Litigant. It is not I declare any Exception againtt: 
the Juſtice of the civil Law-Courts, or againſt their Law, 
that moves this Queſtion : But the meer-Kight; and Cum- 
b:riomnels, and vaſt unweildyneſs of theſe Commiſſions 
of Appeal: And for that whatever ſhall be the chanee 
iſſue of this fortuitous Commitſlion, It may be undone 
by virtue of a prohibition out of the Kings Bench, which 
as well reverieth ſentences after they are pronounced for 
that the matter belonged not to that forum, as it doth 
iahibit their procedure where it comes in time. To prove 
that matrimonial Cauſes are not of Eccleſiaſtical Cogni- 
lance I (hall now proceed, Matrimony is as old as the World, 
and it will be hard in the ſearch of Hiſtory to find a 
tim: whea,any People was without that inſtitution lon- 
ger then without Government, Marriages and Familys 
were before Government, but Governments every u here 
1 all Ages 1njoyn'd them diſhoner'd and diſgrac't Forni- 
cation, and concubinat honor'd Chaſtity, and made Whores 
intamous, Marriage was no invenzicn of Prieſt craft,, as 
« prophane immoral man in Leud Rhime dare pronangcy 

Poet, 
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Poet, he ought not' to be called that title whiaky might 
belong to his inventing faculty he hath forfeited by his 
impiety , and immorality Poets were the antient Theo- 
logues and Teachers of manners, he that is a Poet ought 
to know, : 

Quid deceat quid non quo Virtus quo ferat Error Hor. Art, 

Seribendi rettt, ſapere eft & principium & fons, Poet. 


This Mans owes all his eſteem to the Debaucherys 
of the Age, If the People ſhould recover their Wis 
which they have loſt with their manners they would uſe 
him, as the People of Athens did Dronifius at the Olym- 
pick Games for his wicked Poem, tho they at firſt were 
taken with the compoſition. It is no matter who ſuch a 
man diſgraceth, that publickly blaſphemes, reviles Marri- 
ages, and the Laws ot Chaſtity , ſuch publick impudence 
qualifies him to ſay or write whatever is falſe, whatever 
is evil ; he is bad enough to diſgrace the worlt of Men, 
and the worſt of Caules, 


Marriages were every where injoyn'd by Governments 
and promoted, athſted and conducted by Laws and Acts 
of ſtate , and the liberty of marriage had more or leis 
reſtraint, as the Laws of ſeveral Nations did appuint. Tlie 
Greeks, Romans and Germans forbid polygamy, Bur the 
Ealerlings allow'd it. The Romans made thoſe m urri- 
ages unlawful, which the Law of Aoſes made fo. and ally 
forbid other murrizges that were not by the Alon! Lav 
prohibited, as fr Example, The marrige of thy Uncle 
and Neice- which the Law of A7oſes dorh not forbid, tho 
it forbid's the Nephew to marry his Auat or Uncles Wre: 

Tt D 2 Bur 
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Rut tha Aſfitick's usd a licence of - polygamy , and per- 
edey er matriages but thoſe that the Roman Law call's 
Nuztie nefaria i. Between Parents and Children and even 
ſuch marriages were {ometimes committed amongſt them, 
But cauſes of marriages were. alwayes. and every- u here 
judged by the ordinary Courts ot Judicature, and as 0- 
ther contra:t's were judged : The Law's of mariige were 
not di tire by the brieſts. but enacted by the Legislar rs 
neither did ever any foram belong to the Prieſt hood in that , 
capacity betoure Chriſtianity- 


It was not the office of the Pricft's of rhe. pagan Reli- 
gion, to inſtruct the People in. moral's, or to guide their 
Conlciences by the rules of virtue , for this they were be- 
holden to their Phyloſophers and Pcets : paganiime was a 
Religion divided and abſtrated from morality ; That did 
neither teach it, nor enforce it, their. Prieſt's were Sacra- 
ficers, Conjurers aud Sooth Sayers, and no office did be- 
long to them that referd to the ſtate, except in difficult 
affaires of ſtate, to ſerve a turn ſomerimes by their lnter- 
pretation of Augury's, and by their Arts of Divination, 


The Laws. of Marriage given to the Jews were the Laws 
of God, as all their ocher Laws were, and 2dminiſtred 
as ali their otheir Laws were adminiſtred, and not appro- 
_— to a Judicature of Prieſts : Their Laws tho given 

y God did oblidge.only the People of the Jews , and 
koſt all effet as Laws with the dillulution of their Com- 
mon wealth, 


The Chriſtian Religion contains no inſtitutions, that can 
properly be called Laws, except the Inſtitution of the Sa- 
crament 


— 
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crement of the Supper of our Lord, and Baptiſme, - But it 
gives rules and precepts of an Excellent morality, and re- 
quires gicater deg eesof Virtues to be excrciled : A great- 
er Chaltity, Mercy, Goodneſs and Temperance than the 
Molſaical Law requir'd in the inſtances therein defin'd and re- 
quir'd under penalties and a Civil Sention, 


By and in analogy to the | _ Inſtirutions and Pre- 
ceprs of our Saviour, the Chrittians were to govern them- 
ſelves not determined by any dehaitive Law, and. as in the. 
State of nature the conduct of theſe Virtues, was by the 
meaſures of a Wae Man, prout vir prudens defierverit to 
Chriſtians, rhe Genexal rule of all their ations is, prout vir 
C briſtian« de fintoertt , Wd v0 Biup vw wharwnl] @& igde 


The Chriſtians, though they did not take them#elves to 
be bound to the Law of Moſes, they took themſclves ob- 
lig'd not to do le(s than that Law requir'd, but to proceed - 


to periection, 


The Gentile Chriſtians by the Councel held at Jeruſalem, 
Af. Apoſt. 15, 28. Were enjoyn'd amongſt other things 
dm; hog grein s, which Mr- Selden 10 his Book de jure Genth- 
wm Secundum Hebr eos, interprets to forbid all thoſe Marri- 
ages, that were Interdicted to the Fews, He that will take 
th: pains to conſult him will be very well pleaſed and fati(- 
fycd wich his noble interpretation of that text, 


The Chriſtian Church did after proceed farther in ſeveral 
prohibitions of marriages, for the better (ecurity of the 
Virtue of Chaſtity, which was 1n the firſt Ages the Honor 
and Glory of the Chriſtian Church, they highly commend- 


ed 
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ed Clebate diſgrac't Second marriages (though they could ' 
not forbid them) and prohibited ſometime, that they ſhould 


not be honor'd with the preſence of a Prieſt whea celebra- 
ted. 


Vides Sacrit as Virgines, 

mirarss intallas ans, 

primigq, poſt damnum Tori 

=u- ecundi ne ſctas. prudenting 4d Lanr, 
. hoc eft monile Eccleſia 

bis ills gemmic colutay, 


Even for Adultery, they would not allow it commenda- 
ble immediatly to diſſolve the marriage, but to live in expe- 
Ration of the Womans Repentance, 


When the Governments became Chriſtian they became 
conformable to her rule and honor'd her more pure inſtitu- 
tions, and were governed by them, for that marriages was 
made a Symbol ot theVnion between Chriſt and his Church, 
and the exerciſe and condud of a glorious Chriſtian Virtue 
was principally concerned in the Imitation of marriages : 
The declaring in what degrees and in what circumſtances 


perſons might marry, or not marry, was ſubmitted to the 
direRtions of the Guides of the Church, 


And fo in all Chriſtian Governments, a marriage, that 
was made well 1n ta& according to the order of the ſecular 
Law, was lawfully to be undone if the Church judg'd the 
perſons not hit to come together in marriage for any reaſons 


of great undecence or offence againſt the Chriſtian Virtue of 
Chaſtity, 4 


Bur 
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But this Power and Authority ſo duly lodg'd in the guides- 
of our Keligion, for that it was to the po to inſtruct 
and guide Chriſtians, how to behave themſclves in one of 
the principal Virtues of their Religion, was inſufferably a- 
bus'd after the Papal Uſurpation, 


The Pontificial and Canon Law multiplied reſtraints up- 
on marriages to inconvenience, and relaxed them for mo- 
ney, and the moſt inceſtuous marriages _ made lawfull 
at a great price, The Roman Prieſts deſpiſe marriage; and 
make it more profane than Fornication, nay then Adultes 
ry it ſelf. And yet they have turn'd marriage in a Sacra» 
ment, ard have ty'd the YViscu/um Matrimonis harder upon 
the laity than our Saviour left it. The YVinculum Matrimor 
nth, _ declare and determine to continue, when the Wo 
man is divorced for Adultery, Though our Saviour allows 
ed Adultery.a good cauſe of Divorce, for amongſt tue Fews 
there was no other Divorce,: but what did utterly reſcind 
the Marriage, 


Sir John Vaughan was miſtaken when he calls this di- 
vorce an impeachment of the marriage, but this miſtake he 
run into, to ſupport his Opinion, that the Statutes of X. 8, 
hereafter confidered left ſome marriages to be impeached 
by the Eccleſiaſtical Courts, and his other opinion he 
grounds upon this Hipotheſis vizt, that Queſtions of marri- 
ages belong ſtill.ro the Curie Chriſtianitatis, notwithſtand- 
ing the(c Statutes of #.8, which opinion of his will appear a 
miſtake by what we have hereafter to lay. For the &o- 
miſh Church hath not done fo well with us in the caſe of 
an Adulterg's wite ; But id this if in any thing they are 

11h» 
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iniquiores in Matrimonium which hath been laid totheircharg; 
for they will not allow the mariiage for this cauſe to be un- 
peached, But have bound heavy burthens upon the ſtate 
of marriage, to tempt the Laity to decline it, whilſt chey 
diidain at. 


In this we complain of that Church, that they departed 
from the primitive Church, 1n making thar x bor ma to 
all Men , which che firſt Chriſtians only commended un- 
der « Liberty of Choice to the good and virruous, and 
bind them to ſuſtain the Calamity of 8 continuing Marri- 

in all Caſes; whether the Man can or cannot ſuſtain 
the want ofa Wite, and when the womans amendment 
is deſperate as well as when hopeful. By this means, the 
condition of the Man was made very afflictive and reme- 
dilefs. And without relief or recompence in the fatis- 
faction of mind, which accrues from the generous and 
worthy Reſolutions proceeding from an Extraordira 
virtue: A remedy againſt this Evil, the Reformation hat 
attempted but could never yet effec, 


But againſt the miſchiefs of their arbitrary Reſtraints 
of commendable Marriages : It is provided by our ſtature 
Laws which we ſhall now conlider, and from thence it 
will appear that the Queſtion of the lawfulneis of morri- 
age,for the Reaſons aforementioned,divided irom rhe ſecu'ar 
Courts 15 now Conſolidated with the Queſtion of Fac w hich 
was never remov'd from the civil Judicatore. As alſo for 
remedy againlt the laviſh ule of the diſpeniatc ry Towers, 
afſum'd by the Komen Church with forbidden, 2nd unlawful 
marriages fur this purpoſe, It was enacted and declared 
25, U. 8, Cap. 22, That theſe marriages folluwing of 

which 
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which ſome are nefarious, and others accounted more abo- 
minable iaceſtuous, that is to lay 


of the Son to the Mother 

Of the Son to the Step-mothey 

Of the Brother to the Siſter 

of the Father to his Sons Daughter 

of the Father to bis Daughters Danghter 

of the Son to his Fathers Daughter born by the Step-mother 
Of the Son to his Aunt his Fathers or Mothers Sifter 
Of the Son to his Unkles wife 

Of the Father to bis Sons wife 

Of the Brother to his Brothers wife 

Of a man to hu wives Sons Daughter 

Of 4 Man to his wives Daughters Daughter 

Of « Man to bis Wroes Siſter, 


Are plainly prohibited by Gods Law, and that no man 
can diſpenſe with Gods Law, and that a ſeparation be in ſuch 
marriages be definitive Sentence in the Spiritual Courts of 
the Kingdom, without profibirion from,or appeal to Rome, 
of (uch marriages. 

By this AR marriages did become of lay Cognizance,ſtith 
Sir Foho /Vanghes R, 214. forthe Kings Court were requir'd 
by this{ aw by the Kings writ of Mawdemw, toenjoyn the 
Eccleſiaſtical Courts totreat ſuch unlawtul Perſons, precend- 
ing. marriage, as inceſtuous Peflons, ' But whether this (ta- 
tute made- marriages-of lay Cognirance, I will not deter- 
mine, for the ſtarute that direct ro whom 2dminiſtration 
ſhall be commurteds dorh not rake rhe matter of adminiftra- 
tion to the Commen Law Courts; / neither do the writs of 
our Courts of weftminſter G_ iſe to the Biſhops, com- 


mand- 
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manding them to aſlail an -xcommunicant give the power 
of the Keys to the Secular Courts, 

Thcre was nothing by this A& of 25, H. $. done to re- 
ſtrain the power of the Church 1a declaring what - other 
marriages were unlawfull.This Ac only reſtrained the Popes 
power of dilpenting with fuch.unlawtul marriages, - and 

ave Authority to the Kings Court, to injoyn and command 
So Eccleſiaſtical Courts, to diflolve ſuch marriages by their 
definitive Seatence, without regard had to the prohibition 
trom,or Appeal to Rome. | 

But the ſtatate 28. H. 8. C. 7. the former AR of 25; is re- 
pealed, but the power of the Papal diſpenſation in ſuch mar- 
ages is condemned , the ſaid marriages are recited again, 
and declared to be prohibited by Gods Law only,with theſe 
differences, that in the prohibition of the Sons marrying the 
Step-mother,of marrying the Unckles Wife of the Father, 
marrying his Sons Wife of the Brother,marrying the Bro- 
thers Wife is added, catnally known by the Father, Unckle, 
Son, Brot her reſpectively, and-in the prohibition to marry the 
Wives Daughter or her Sons Daughter, or her Daughters 1s 
added, having Carnal Kgowledg of his Wife. 

And with this further addition, That if any man carnal-. 
ly know any, woman,all perſons in any degree of conſangui- 
ye aftinity of the perſons lo offending, ſhall be adjudged 
to be within the ſaid prohibitians, in like manner, as if the 
parties ſo marrying ane enother had been marryed; for in» 
ſtance,if a man carnally know a Woman-not marrying her, 
he is. prohibited to marry her daughter or daughters + An. 
ter, In all otherclauſes this AR, and the former AR of 25 
are Verbatim the ſame, and this AR is in force, Sir John 
Vaughan (ays, Rep. 215. that thele degrees were the ſecond 
rife made of Lay Cogaizange. In this AR —— a 
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ſuch marriages are prohibited : And for that this AR did de” 
Clare theſe marriages to be prohibited by Gods Law, they 
were declared and made indispenſably unlawful,null & void, 
and that they could not be ligitimared by the Papal Authori- 
ty. Aad thereby the Common Law Courts had a power 
given them to iſſue out the Kings writ of mandamus, to re- 
quire them to diſſolve ſuch Marriages by their definitive ſen- 
rence, 

But the Arbitrary power of that Church in defining the 
lawfulnels of marriages, yet remained in full force and un- 
impeached, which was an Authority very much abus'd by 
unreaſonable reſtriints of the freedom of marriage, for Re- 
medy of this, there was a proviſion made by 28. H. 8.C.16, 
That all marriages made before the 3d day of Nov. 26. H.8, 
whereof there is no divorce had by the Eccleſiaſtical Laws of 
the Realm, and which be not prohibiced by Gods Law limi- 
ted, and declared in the AR made this preſent Parliament, 
for Eſtabliſhing the King's Succeſſion or otherwiſe by holy 
Scriptures, ſhall be lawfull and effectual by Authority of this 
preſent Parliament, 

This Law weat in Confirmation but to ſome few marri- 
ages, before that time made and not reſcinded by divorce 
thus forbidden by the Canons of the Church, but yet left 
the power of the Church unabared ſtill,in declaring marri- 
ages unlawful, other than are by the Law in Leviticus prohi. 
bited, inall marriages,but thoſe within that time made and 
not divorced, 

But by the ſtatute of 32, H. $. Cap. 34. a full and com- 
pleat remedy is provided agaialt the unreaionable atlumings 
of the Canon Law, to reftraia the Liberty of marriage for 
ſlight and phantaſtical motives and inducements, by which 
the Virtue of Chaſtity was not materially promated. 

E 2 Ry 
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By this a&t it was declared, Thzt alt perſons lawfall ro com- 
traft marriages, that ve not prohibited 7 Gods Law to marry ; 
And it i thereby enatted, T hat no pro thition or reſervation 
Gods Law Except, hall trouble or rmpeach any marriage without 
the Levitical degrees, And that no Perſon of what Eftate, degree 
or Condition whatſoever he or ſhe be; ſhall after the ſaid firſt day 
of the month of July aforeſaid, be admitted in any ſpiritual 
Courts within the Kings Realm,yor ary by Graces other Lands and 
Dominions to any proceſs, plea or allegation contrary to this Att, 
{ome part of this as to precontrats was repeal'd by E4.6. and 
the relidue was repeal'd by 1. 2.P, m, but it is revived 1, 
Eliz. Cap. 2, and now 1n full force, 

Note, That the words by Geds Law, and the words ot 
otherwiſe by Holy Scripture in theſe two laſt mentioned Atts, 
refer both to the Laws about marriages in Zeviticw, But 
tor that beſides the caſes expreſly limited and declared in 
that Law, other marrizges within a parity of reaſon by the 
true (enle of that Law,(which is the and the Scripture) 
might be intended prohibited, and therefore prohibited by 
that Law, it is added or otherwiſe in holy Scripture. 

Beſides that of Leriticwy, there is no part of the old Teſta- 
ment if that prohibits cr makes unlawfull any merriage, 
Chriſt made no Law about the Lawfulneſs of marriages, but 
conhrm'd thoſe which the Law of Moſes had allowed,againſt 
the abuſe of the liberty of divcrcing, permitted to the Jews 
by the Law of Avſes, 

By the aforementioned ſtatute, th't Law in Leviticas is 
made the ſtatute Law of England, it is become of Lay Cog- 
nizance, and however the Divines may gloſs upon the tezr, 
our Judges have the Authority of a Legal and binding inter- 
pretation of that part of the Scripture, 

Our Judges at Common Law, are as ccmpetent to inter- 
pret this Law in Zen cus as any Divines,agnd weed not want 


any 
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any Lomning that is neceſlary for expounding thereof, þe- 
lides, that they have ſenſes exerciſed co make right and ft 
ting interpretations of Laws. 

In omnibus legibus etiam maxime odiofis quales ſunt que j4- 
nam irrogant receptum eſt, 64 eadem eft ratio jus 1dtm valet. 
In benignior ibus autem legivus etiam 4 paritus ad paria procedit 
interpretatte. 

Our Courts may follow the Karej. who interpret it to 
cales of parity of reaſon, or the Ta/mua:/ts which Rand with- 
ia the caumerated Caſes of the Law, or follow their own 
opinion different from them borh. 

The words ({ Gods: Law excepted ) cannot prezndice the 
Authority of our Judges ia this matter, tho they are infiſted 
on by ſome, as it the whole Canon of the Scripture was to 
be conlulted in this. matter, and the whole Science of The- 
alogy mult be underſtood-before we can come toa Determi- 
nation, what marriages are forbidden by Gods Law ia the 
holy Scriptures 

10 leave the Eccleſiaſtical Courts an Authority to undo 
any marriage upon a pretence, that they are the beſt later- 

reters of Gads Law 3 To give them jeave to pretend the 
La y of God for the unlawtulneſs of any-marriage,other then 
what is expreſly or literally forbidden, or interpretatively, 
cr upon coaltruction 1a the Law of Leviticas, would make 
the Law iulory aad frutrancons : . Eſpecially if chey are left 
Judges of the matters, tor then they can and will to be ſure 
allow their owa prerences and reaſons, and no prohibition 
ought to iſ[ye tothe Eccletiaftical Courts, or elſe they not 
buund to cbey, and they have a ready an{wer in calc of a 
prohibition, tv the. Kings-Bench (viz#.) that Doors ditftr 
upon the Law, this (ſtared I proceed and conclude. 
The Law of Levitirar ts the only Law, that reſtrains the 
libercy of aiatriage 19 the holy Scriptures, 
The - 
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The Law of Leviticus is become part of our ſtatute 'Law, 
as much as it would have been, it the matter thereof had 
been tranicribed into the At of 32. H. 8. without reference 
to the text, or as ifa Law of Rome or Athens had been en- 
ated by Authority of our Parliament to be the Rule, and 
meaſure in the Government of any Aﬀeair. 

But the Law of 32 H.8. the detinitive Authority of the 
Church of what marriages are lawful is taken away. 

By reaſon of this Law the Eccleſiaſtical Courts can never 
bring into queſtion any marriage, far any preceace tor their 
Canon, that the Perſons are not lawful 

That the Queſtion conſequently of the legitimatenelſs of 
n_ es, isreſtor'd to the Judgmeat of the civil and rem» 

al Courts, 

In that this Law of Leriticws by our Law, is called the 
Law of God (tho it is not truly foro us) it muſt have ſuch 
Authority as a Law of God ought to have, and we are to 
conclude, that our Law-makers intended it ſhuuld have the 
like Effet, as a Law of God by ſtyling it (o. 

As any matter that is called, and rated 2 Commune Nock- 
mentuem or nuſance in any ſtatute Law, is for that it is fo 
called in any Law, indiſpenſable by a Non Obſtante, 

All the Laws of God, which prohibit any thing to be 
done from that abſolute Right and Dominion, that God 
hath over us 3 Makes all Acts contrary to the prohibition 
finful and impious, without all Efte& null and void ; It is 
not ſo in human Laws, except they add to the words of pro- 
hibition, words that irritate. 

A Marriage may be forbidden by human Laws, thatdo 
not annul the marriage when made of ſuch Laws ; there are 
many,M{{pian calls them Leges imperfette. 

For that the Law, abovementioned hath made the Law 
of God to the Jews of prohibition of marriages the Law of 
England. 
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England, But hath not made the particular Laws of Ged, 
tor diſpenſation or allow ance of marriages ( as between the 
Heire:s and the next of Kin : And the younger Brothers 
marrying the relict ot theElderBrother dying without ifiue, 
which were allo the Laws of Arhens and Sparts.) the Law of 
our Land : Such marriages are not allowable by our Law, but 
ſtand interdicted by the general prohibition of that Law, 
which is only made the Law of England under the notion 
of the Law of God. ; 

We further therefore conclude, that a marriage wick- 
in theſe prohibited degrees is no marriage. 

Perſons contracting marriage within theſe degrees are no 
more marry'd then two women or two men can be marry- 
ed: A moral faculty to a moral A& is as necelliry, as a na+ 
tural ability to the producing a natural Ac. 

It- was comprehended in the Queſtion, whether a marri- 
ape was had in fat at common Law * whether it was a man 
marryed to a woman, whether both perſons were of ſufficien- 
cy to make the contract whether either of them precontra« 
&ed or before that, marryed ? for the Perſon precontracted 
or before marry'd had no power left over him or herſelf: 
Whether if by force or Dolus malus the marriage wanted 
conſent * for then-it. was likewiſe no marriage: All theſe 
matters come into Ifſue- upon-rhe Queſtion marry'dor nor: 
marry'd, and the truth of theſe marrers are underſtood by 
proof or inſpection as all other things of like nature are-prov- 
ed, and no religious Notices are reuilite.to inſtru the En- 
quiry upon a Trial thereof had, and therefore was never of 
right proper for an Eccleſiaſtical Court, And now in like 
manner, if the Perſons be not lawful,the marriage for that 
reaſon is null, and the Queſtion is a Queſtian of Fat now 
(vizt.) whether of kin or how a kins not of Law (vizs.) 
whecher Perions fo a kin may mazry ag utter Diſability an 

the 
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the Perſons dilabled, hinders the _—_— to proceed, and 
there is now no Jadgmeat of Diſcretion left to the Eccleſi- 
aſtical Courrs. 

The common Law Courts had Knowledge of the Queſtion 
whether marriage cr nut marrioge, this canuot be denyed 
or brought in queſtion with any colour or ſhadow of pre- 
tence. A man need not 0 into the Ecc'ecſiaſtical Court to 
prove his marriage betore he can ſue tor that Eſtate, or Per- 
forr of his wite as he muſt to prove a will before he can ſue 
as Exccutor ,and any man may directly declare upon a right 
acquired to him by _ ot his Wife. | 

The Fa@ and Law in the cale of marriages is now the 
ſame, and the diſtinction of marriage, and Legal marri- 
age is taken away, 

The queſtion is now fingle, whether marriage or not mar- 
riage, and therefore cannot be divided into two cognizances: 
And this belongs iolely to the temporal Courts, tor that the 
Eccleſiaſtical Court cannct allow of what the temporal 
Law hath declared to be contrary to the Law of God. Nor 
can they have conulance of a ſtature Law, they cannot 
impeach any marriage that our Statute faith ſhall not be 
impeached , and whether it ought to be impeached or 
no, whether withinthe Statute or no,they are by no means 
to judge, Our Judges iflue out writs of mandamvs to 
the Eccleſtaftical Caurts, torequire them to ſeparate and 
punith_ Perſons, making marriages by yur Law inceſtuous 
and void, as well. as we prohibit them} if they diſquier 
any — ty our Law made lawful in which our Judges 
interpret, detlare and relolve uncontrohbly : "The Eccle- 
lraſtical Courts can. neither bind not looſe judicially, and 
therefore can have nvb- judicial Auchority. 


And 
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And therefore I conceive - the Eccleſftaſtical Courts ex- 
ceed their Juriſdiftions, as it is now reſtrain'd in con- 
{{quence of theſe 'Sratutes, it they bring any Marriage 
into queſtion in that Court; and ought to be Prohibi- 
ted, lince, that the queſtion of Right and Law (which 
was proper for them, when they gave the Rule of the 
Lawfu'nefs and unlawfulneſs of the Degrees) is now be- 
come a queſtion of Fa, and is Cognolcible in our Con- 
mon-Law-Courts. * 

A Marriaze Try'd at "Law, is not controllable by 
the Authority of rhe Curia Chritianitatis: And where 
there hath been a Tryal at Law in affirmation of a 
Marriage, the Eccl:ſirſtizal Courts interpoſings for that 
reaſon the rather ought to be Prohibited. 

By the aforementioned Laws, all Marriages made 
within the Levitical degrees are ipſo jure null, and void 
and indiſpenſable by any Eccleſi:tical Authority : And 
Marriazes without the Levitical Degrees by the Eccle- 
ſiaſtica! Courts, are not Impeachable. No proceſs Plea, 
or Allegation is to be allowed in any Eccl/eſraſtical Court, 
to trouble or impeach fuch- Marriages. 

Therefore it is no ObjeCtion, or Argument, that the 
Eccleſiaſtical Courts, notwithſtanding have ſtill Cogai- 
zance of Matrimonial Cauſes. For that Conſultations 
are granted upon Prohibitions, when the Marriage is 
made between Perſogs not Lawful, and within the Le- 
vitical Degrees. For in ſuch cafes, thole Courts have 
no Power of Judgment or Diſcretion. They do not 
Annul fuch Marriages by their definitive Sentence : For 
they are (by our Law) no Marriages, and void, and 
made mull to their Hands; and whether they will or no. 
A Conſultation in ſuch Cauſes, 1s but a fofter word for 
an !njunfQtion or Mandat to Separate the Perſons, and 


Puniſh them by the Cenſures of the Church, as in- 
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ce ſtuous; which if they do not do upon a Confultati- 
un, they will be peremptorily Enjoyn'd to do by the 
Authoruy of the K:»g's Court. 

Sir Tohn Vaughan, would have Matrimonial Cauſes 
to be (till of Ecchrxſtical Cognizance, read pag. 320, 

Firit, For that ſome Marriages are allowed to be un- 
lawful by Goa's Law, which are not within the Levi- 
tical Degrees: And from thence would infer, That 
there remains a Judgment and Authority in the Eccle- 
ſ5:ſtical Courts in Matrimonial Cauſes; and that the 
definitive Authority of the Church of Marriages Laws- 
ful or unlawful, is not extinguiſhed by the atoremen- 
tioned Statutes. 

His inſtances to prove this, are theſe, (viz.) A Mar- 
riage made with a Perſon Precontrafted, or with a Per- 
ſon naturally Impotent : Thele Marriages he faith, are 
againſt Goa's Law; yet they are not Marriages within 
the Levitical Degrees. 

But all the World hath taken ſuch Marriages to be 
no Marriages ; and therefore not unlawful Marriages : 
And the matter of impotency or percontrat, makes 
a Marriage none in fatt, and enquirable in an Iſſue at 
Common-Law, whether Married or not Married, 

His Second Reaſon is, For that Canons may be made 
by the Authority of the Church, to make other Marri- 
ages, which are not within the Levitical Degrees, un- 
lawful. A Lawful Canon is the Law of the Kingdom, 
as well as an Aft of Parliament. This is a great Pa- 
1adox indeed, that Canons are Laws, that they can con- 
troul Laws. That a Par{iament can give away the Le- 
gillative Authority, and impower any Synod or Con- 
vocation, to Abrogate their Laws. 

Thirdly, He makes an Arbitrary diſtinQtioa between 
a Marriage Within the Levitical Degrees, and a Mar- 
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riaze within the Levitical Prohibition: And would have 
more Marriages within the Degrees, than are the Mar- 
r142es Prohibired; and conſequently ſome Matrimonial 
Cauſes ſtill remaining to the Judgment of the Eccle- 
ſftaſtical Courts. , 

And this he proves from an Inſtance of the Wives Siſter, 
which is within the Degrees, he faith, but not Prohi- 
bited in all caſes, he thinks, becauſe it is Prohibited to 
Marry her, during his Wives Life, but doubted if 
Lawful after her Death. 

But this doubt is put to an end, by 2s. H. 8. as is 
before recited, which declares it to be Prohibited by 
God's Law, and indiſpenſable, and the Perſons to be 
Separated. 

Theſe Reaſonings of a great Man, as Sir John FVaug- 
han truly was, are a remarkable inſtance, how tempti- 
ble great Men are to aſſume, ſpeak things Gratis, and 
offel to be /«#per-fine, Heterodox, and Sceptical. 

True it is, after this reſtraint of Marriage limited by 
our Laws, The Church by her Canons may uſe her 
Authority to bring into diſlike, diſcommend, and diſ- 
ſwade other Aarrrages that are by our Law allowed, 
and are not to be Impeach'd by the Eccleſiaftical Courts ; 
and by this means Marriages ſo diſlwaded, may at length 
be brought into diſreputation, and general diſlike ; and 
come in time to be made unlawful. But the obſer- 
vance of ſuch Canons cannot be enjoyn'd under the 
incurring of Church-Cenfures, and o—_ judical coercion 
of the Fecleſiaſtical Authority : to afte&t which ignomi- 
ny, belongs to the Law and Civil Authority. /nfamie 

woque irrogatio pars eft Gladii, faith Grotias, 'in his 

k de jure Summarum prteſtatum circa ſacra. 

But moſt commendable it is to lay Reſtraints upon 

our ſelves for the fake-of Virtue, —_ the Laws _ 
2 efr 
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left us at liberty, In the time when the Chriitians 
obſerved Moſes Law ; that of Juſtin Martyr was yeri- 
fied in their PraCtiſes ; 

Hle$urre: Tois xhiulions phpots, wgt Tois idiors fiers vikar Tes vﬀeanrs 
They obey the Laws, and in their Lives are better than 
the Laws require: And if any Man will, for the regard 
to the virtue of Chaſtity, abſtain from a Marriage of 
a Coſin German, or any other near of Kin to him; and 
therefore forgoe any advantage ; it ought to be imputed 
to him, as a worthy inſtance of Virtue, and very Com- 
mendable : But God hath made no poſitive Law to in- 
hibit them. Our Laws have not forbidden them; and 
Nature hath yet made no Law to prohibit and reſtraia 
them: For Nature, as well as Polities, makes Laws up- 
on Emergent Miſchicts, and great Inconveniencies, that 
do ariſe from the uſe of Natural Liberty, were the firſt 

rmiſhon was innocent; but whatever is not the 

ſt, and whatever is not very convenient, 1s not en- 
joyn'd as a Law under the ſanction of an evil Conſci- 
Ccncc. 

The Laws of Nature are the direCtions of Reaſon for 
avoiding Miſchicf, or obtaining ſome important Good 
to the generality of Mankind ; and direQtus where Laws 
+ do ngt command. L£Zatine patet off torum quam Jurts re- 
gula, Quod non wetat lex hoc wetat fieri pudor., 

But he that is not a Law to himſelt from his flow 
Apprehenſion, and dull Capacity, is Governed only by 
Penalty, and the ſharp Reſtraints of Law. The Law of 
Nature is n@ more $0 be meaſured by the underſtandings 
and Conſciences of ſome Men, than it is to be defin'd 
by the ,propenſions and aQtings of beaſts. 

Neither are the Laws of Nature to be numbred, for 
they are as many as the various Applications of Rea- 
ſon to the emergent Caſes; - and there is no end of 
hex legiſlative Authority. ' Men 
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Men of refined Senſes do ſooneſt apprehend theſe in. 
conveniencies, which render things by the the direQi- 
on of humane Nature or Reaſon unlawtul ; and by their 
Authority firſt, and after that, by the concurreat Senſe 
of inferiour Men, that at length refl-&, they are no- 
ted of great inconvenience and miichief: Become at 
length dereſtable, and in proceſs of time an averſa- 
tion and loathing is begot in the loweſt order of Men 
to tranſpgreſs them. Whatlvever, by a general Opinion, 


 -s made infamous, from the regard that every Man hath 


to his own Eſteem by Nature, he is oblig'd to ſhun and 
avoid. And if any thing to which we are not under an 
obligation to oblerve from a declared Will of God, be 
thus, by general Opinion, rendred infamous; we. are 
bound by the Law of Modeſty to refrain from it, who 
is a ſevere Avenger of any Tranſgreſſion committed a- 
gainſt Her: There is not a more oppreſſive and afflic- 
tive Paſſion, than that of ſhame _ dejeCtion of Mind ; 
the moſt bitter ingredient in remorle of Conſcicnce. 

Nature did not make all her Laws at firſt. 

This the Fews expreſs inartificially, when they fay, 
That God gave Adam a Law in the Beginning, againſt 
Brothers Marrying their Siſters ; but God diſpens'd with 
it for the Peopling of the World, and deriving all Man- 
kind from one Stock. 

Nothing becomes a Law of God in our Nature and 
Conſciences, before it is behoot-ful to have it obſerved, 
and hurtful to have it negietted. It was no more a 
Law to Adam's Sons, not to Marry their Siſters, for the 
preventing”early Luſt and diſorder in Families, than it 
was a Law to Adam, not to Steal; or to Eve, not to 
commit Adultery : When there was no Lord, or Proprie- 
tor in the World but himſelf; and no Man beſides 4- 


dam in the World. 
For: 
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For that a matter at ſome time may be Lawful ;. and 
ſor avoiding miſchief and inconveniency, may, 1n after 
time, become unlawful and prohibited : Will affoil that 
doubt h w it comes about, 1 hat ſeveral of the Marr- 
4225 prohibited in Leviticus, were uſed by the beſt of 
Men, whoſe Story is Recorded by Moſes betore the 
Law: As Abraham's Marrying Sarah his Siſter by the 
Father: Amram, Moſes his Father Marrying Jochebed, 
his Fathers Siſter, &c. 

The Moſaical Law was added, becauſe of Tranſgreſſion. 

By realon of ſuch Marriages at that time, by no Law 
forbidden, Mankind had corrupted themſelves: It was 
fit therefore, that by a Law, « Reſtraint ſhould be 
made of thoſe Licences, that in the whole complicati- 
on of them, had depraved humane Nature with incel- 
ſant Luſt, and engaged them more frequently in thoſe 
deſires, which became (by the permiſſion of Perſons of 
the neareſt Kindred of every days Converſation, to be 
a Lawful Objc& of Love, and an allowed perſon for 
Marriage) moſt hurtful by their importunity, 

So great a Miſchief this permiſſion had wrought, and 
ſuch a Corruption, if manners in the Caraanres that 
they had proceeded from the inceſtuous and inconve- 
nient Marriazes upon the Reaſon aforeſaid, to nefarious 
Mixtures; nay, to mingle with Beaſts, and to invert 
the Order of Nature: And for theſe Abominations they 
came to be d:ſtroy'd, the Land was defiled, and was 
now to Vomit forth the Inhabitants, Zevzr. 18. v. 27. 
"There needs not that Nicenefs that great Criticks have 
uled to reſtrain the word Abominations, to nefarious 
and unnatural Mixtures: Who think it not Al 
lowable, that the icrm Abominations, Levit. 18. v. 27, 
be applyed to the inceſtuous Marriages at that time for- 
bidden to the Jews, But even theſe Marriages, by 7 

on 
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ſon of the Corruption and Debauchery of manners they 
had occaſion; and thoſe more horrid Abominations thar 
followed. in Conſequence ſe Marriages. 1 think, 
for theſe Reaſons, even thele-Marriages were now be- 
come Abominable. 

Moſt neceſſary it is to preſerve Men in any degree 
good and virtuous, and uleful to any good purpoles : 
That they ſhould, .in ordinary Converſation, be reſpi- 
ted from Luſt and Amours, -and be enjoyn'd great va- 
cancies from thoſe impure defires: That they ſhould 
not every - where, where-ever they go, find an Object 
to ſollicir them. That the innocent Friendſhip of Fa- 
milies, and Kindreds, ſhould be preſerved pure and in- - 
tire, which Miniſters the trueſt pleaſure and farisfaQti- 
ons of Life; and by no means become an invitation ro 
Luſt, that is apt to waſt and utterly Deftroy them. 
That Families ſhonld not be inceſſantly haunted, poſ- 
ſeſled, and curſed by Luſt, and Rage two Devils that 
are never divided, and are inſeparable aſſociates.- By 
permiſſion of Marriages, in ſuch degrees, Families are 
apt to be turn'd into Styes of unclean Beaſts. And 
Men to be engag'd and plung'd in ſuck deſires, and 
wholly Govern'd by them, fo as to be made Mertale 
lacinia 4s petronims Arbiter ſharply pronounc'd of the 
Sparks of that Age. And a great part of mankind 
eaſily turn'd into a falacious fort of Virmin, good for 
nothing (if for that) but to propagate their own un- 
worthyneſs: fit to be deſtroyed by divine Vengeance, 
for recovering the humane Nature from Perdition. 

I have but onething more to obſerve about this Law, 
which- wilt make- out the Rationale- of it, which ſome 
great Men have thought inexplicable:-and that is the 
admirable Wiſdom, and Divinity in the Structure of it. 

That which this Law deſigns to promote, is n= 
the 
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the inducement of the Law. But this which becomes 
the inducement, the Law it ſelf inculcates and teacheth : 
The Law ir ſelf” introdyceth 4luch an underſtanding 
wu the Minds of the people, as makes the things that ur 
forbids by the very propoundiag of them, tit tor aver- 
ſation. It at once 1mproves-natural Modeſty, and fers a 
Fence about it, by {tri&t prohibitions and penalties. For 
it ca'ls thoſe Enjoyments:the Nakedneſs of the Man and 
Woman, 7. e. their Shame ; and fo makes chemethe ob- 
jze&t of the Natural pudor. It teacheth us to reverence 
our Relations: and out of reſpect and. good manners, 


we are not tocaſt our Thoughts no morg.than our Eyes 
upon thoſe Enjoyments which they are taught by this 
Law to Bluſh at, if ſcen and detected. Thele are pri- 
vacics that we mult not enter with our. Thoughts. As 
that are to be done alone, and will-admit ao -partici- 
pants; no not in Succeſſion, if we value our ſelves (for 


we ought' to maintain a reſpeCt to our ſelves, for the 
ſupporting the order of the World, and a reverence is 
therefore due to our inferiours, Maxima etiam pueris de- 
betur reverentia) or reſpgtt thoſe Relatives which we 
ought to reverence : ' Far this Law- in the ſence. of it 
inſtructs us, that they are leſſen'd when remembred 
them. By this Law, and the frame of it, all obſcene tal 
and flthy communication is-more.than interdited.; for 
thoſe that, are inſtrufted. by this Law, and are under 
the reaſon of it, muſt eyen- abhor. ſu unica- 
tions, as they :do expoſing their own S. 

$:ir, Thus 1 haye performed -yaur deſires, as I could 
in thay, ſherinels of zime you -allow ws Whar 
. dope; 1 )gbedience to your cannot fail of 
your Acteptance. | F, 


